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STATEMENT
The Plaintiffs were lien claimants and assignees

of lien claimants and sued to recover on miners' liens

for Vv^ages due them for services performed at the

special instance and request of Defendant, Jewel

Mining Syndicate.

Said Syndicate was the lessee of, and operating

the property owned by Defendant Jewel Gold Min-

ing Company.
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All the lien claimants were employed by and

worked for the lessee Jewel Mining Syndicate.

The Decree dated January 13, 1923 established

the liens against the interest of the Defendants in

the property known as The Jewel Mine, in said De-

cree described, owned by the Jewel Gold Mining

Company, with Judgment over against lessee Jewel

Mining Syndicate alone for any deficiency, and au-

thorizing execution therefor (Transcript Pages 4,

5,6).

On May 2, 1923, Execution was issued on said

Judgment and Decree, and on the 9th day of June,

1923, said mining property and premises described

in said Decree and known as The Jewel Mine, all and

the whole thereof, in one parcel, was offered for sale,

and on said 9th da y of June, 1923, said property,

known as the Jewel Mine, all and the whole thereof

was sold, in one parcel, for the lump sum of $3500.00,

and Plaintiffs accepted, retained, and distributed the

said sum so bid for said described mining property

and premises (Alias Execution, and Return there-

on, Transcript, Pages 6 and 9). Said sale of June

9th, 1923, was never confirmed, nor any Motion made

for confirmation thereof.

Thereafter, on July 23rd, 1923, Jewel Mining

Syndicate redeemed said Jewel Mine from sale of

June 9, 1923 (Certificate of Redemption, Transcript,

Page 15).

Thereafter, on the 18th day of August, 1923,

Execution, designated a "Second Alias Execution"
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was issued, on v>'hich Execution Plaintiffs received

and retained the proceeds of $G0C0.00 taken on Gar-

nishment thereunder, also levied upon and sold said

mining property and premises theretofore sold,

which sale was set aside by an Order of the Court

dated February 13th, 1924 (Transcript, Pages 18 and

28).

Thereafter Plaintiffs, by a Petition dated the

14th day of March, 1925, prayed for an Order of the

Court directing that the property be sold, in whole,

or in part, and particularly the property described

in said Decree, as provided in the second subdivision

of Section 1115 of the 1913 Compiled Laws of Alaska

(Petition for Order Directing Re-Sale, Transcript,

Page 29), which Petition was, by an Order dated the

25th day of January, 1926, denied (Transcript, Page

32) ; and Appellants attempt to appeal from such Or-

der.

Appellee Jewel Gold Mining Company respect-

fully submits that the Court properly and correctly

ruled in rendering his Order denying petition for re-

sale.

Appellee Jewel Gold Mining Company further

respectfully submits that the "Order Denying Peti-

tion for Re-Sale" is not a final order, judgment, or

decree, nor is such Order reviewable as a final judg-

ment or decree.

ARGUMENT
Appellants having never asked the action com-

plained of as error, and being Third Assignment of



Error, and the other two assignments having previ-

ously been before this Court, this Court is v^ithout

jurisdiction. Dikeman et ul c. Jeicel Gold Mininf/ Co. et

a^2F(2d)665.

The attempted appeal shows on its face that it is

frivolous in attempting to review findings of the

Court without a jury that have been merged in the

Decree dated the 13th day of January, 1923, from

which Decree no appeal has been taken, or attempted

to be taken.

Moreover Answer to Garnishment is foreign to

the question sought to be reviewed.

The relative rights of the parties in the property

according to the status or conduct or contract be-

tween them was fixed by said Decree. Re Britannia

Mining Co. 203 Fed. 450-453. And under the Decree

Plaintiffs having sold the property, accepting and re-

taining the money arising from the sale, and having

issued Execution on said Judgment, which Execu-

tion is designated a "Second Alias Execution" on

which Plaintiff's received and retained the proceeds

of $6,000.00 taken on Garnishment thereunder, are

restricted to Execution for the Deficiency.

The Deficiency Judgment, like every other legal

money judgment is enforceable by Execution against

the general property of the judgment debtors. Pom-

eroy Equity Jurisprudence Vol. 3, Page 225, Sec.

1228.

The Plaintiffs not having brought before the

Court facts or conditions wdthin the provisions of
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Subdivision 2, Section 1115, Compiled Laws of Alas-

ka, 1913, nor asked any relief within the provisions

of said Subdivison 2, Section 1115, Compiled Laws of

Alaska, 1913, and as the Court's power in the matter

of enforcing the Decree heretofore entered is cir-

cumscribed by the scope of the Decree, 21 C. J. 693,

in which Decree the Court established the claims, or-

dering sale of the property, and providing for a De-

ficiency against lessee Jewel Mining Syndicate, and

Execution for such Deficiency, the Court properly

ruled in ordering general Execution against the

leasehold interest of the Jewel Mining Syndicate or

other property of the Syndicate.

Aside from Plaintiffs being bound by the terms

of the Decree entered in said action on the 13th day

of January, 1923, from which no appeal was taken,

or attempted to be taken, the Plaintiffs, as to the

owner. Jewel Gold Mining Company, were entitled

only to enforce their claims against its property and

premises, Builders' Supply Depot v. O'Connor (Cal.) 88

Pac. 982; 119 A. S. R. 193; 11 Ann. Cas. 712; 17 L. R.

A. (N. S.) 909; .Uherti r. Moore (Okla.) 93 Pac. 543;

14 L. R. A. (N. S.) 1036, not entitled to a judgment

against the Defendant Jewel Gold Mining Company
personally, but only to the foreclosure of their liens

and a sale of the property in satisfaction thereof,

MciUjrmacl- r. lierf.^rliiiujcr (Ore.) 237 PaC. 363-368,

and were limited to one sale of the property, and by

sale of June 9th, 1923, liens of Plaintiffs were dis-

charged, RitcJiey r. Risley, et al, 3 Ore. 184-186-187.
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The Court in case of Ticelves v. WiUlams (Penn.) 31

Am. Dec. 542 uses the following language: "Were it

not for the agreement to the contrary, the Plaintiff's

lien would certainly have been discharged by the

sheriff's sale," and the liens of Plaintiffs, having been

enforced by sale of the property, their liens as to

such property having expended their force and ac-

complished their purpose, said property of said Jew-

el Gold Mining Company no longer subject to the

liens of the Plaintiffs, 0(/Je v. Koemer (111.) 29 N. E.

Rep. 563, moreover as Plaintiffs were entitled only to

enforce their liens against the property of the Jewel

Gold Mining Company, and being so decreed, and

Plaintiffs having sold the property and the whole

thereof in one parcel for a lump sum, thereupon the

liens of the Plaintiffs as to the property of the Jewel

Gold Mining Company were discharged, and Plain-

tiffs exhausted all remedy against said owner of

property. Jewel Gold Mining Company, and the re-

demption did not reinstate the liens of Plaintiffs as

against the property of said Jewel Gold Mining Com-

pany. Flanders v. Aumack^ 32 Ore. 19, 51 Pac. 447, 67

A. S. R. 504-510; WilUams v. Wilson, 42 Ore., 299, 70

Pac. 1031.

Respectfully submitted,

. W. H. RAGER,

Attorney for the Defendant Jewel Gold

Mining Company a Corporation, one of

the Appellees.


